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Of Plant Variety Protection, Agricultural
Subsidies, and the WTO

Srividhya Ragavan∗

The World Trade Organization (WTO) representing the institutional evolution
of the General Agreement on Tariffs and Trade (GATT) was established to fulfill
its predecessor’s failed objectives of curtailing barriers to international trade.1

The WTO’s predecessor, GATT, came into existence in 1947, when twenty-
three nations agreed to “start an international organization to promote trade and
arbitrate disputes.”2 In 1947, however, the needs of poor countries mattered little.3

Industrialized nations were rebuilding after World War II, and they “remained
the economic masters of Asia, Africa, and Latin America.”4

The 1993 Uruguay Round, which created the WTO, differed from GATT
by promoting global inclusiveness and by promising “differential treatment” to
developing nations commensurate with their levels of development.5 Similarly,
the WTO’s involvement in global trade extended to areas excluded by GATT, in-
cluding investment, agriculture, textiles, intellectual property rights, and services.
Furthermore, GATT’s reincarnation as the WTO was fortified by the inclusion
of an enforcement mechanism to help achieve the objectives of reducing barriers
to international trade.6

International trade barriers are essentially national actions or inactions that
create a distortion in the international trade in goods or services. Trade is distorted
if prices are higher or lower than normal; if quantities produced, bought, and sold
are also higher or lower than the levels that would usually exist in a competitive
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market.7 Every distortion carries global ramifications, but poorer nations are
particularly affected from barriers that relate to agricultural trade. Broadly, barriers
to trade in agricultural commodities originate from two issues: (1) agricultural
subsidies and (2) lack of plant variety protection (PVP).

Subsidies are measures taken by national governments to protect local farm-
ers from market forces or to ensure abundant availability of food. These seemingly
local protective measures affect the trade of other nations by artificially interfering
with the global market. The Agreement on Agriculture,8 along with the Agree-
ment on Subsidies and Countervailing Measures,9 signed as part of the Uruguay
negotiations, address the issue of reduction of barriers to agricultural trade from
subsidies. Of all the WTO obligations, reducing barriers to agricultural trade by
addressing state subsidies is unique in requiring substantial efforts from the devel-
oped world.10 While imposing requirements upon developed nations, reducing
barriers to agricultural trade is distinguished in its ability to produce immediately
perceivable benefits to poorer nations.11 Hence, the outcome of the issue of agri-
cultural subsidies reflects the WTO’s ability to shepherd the powerful members
among its ranks to fulfill their trade commitments.

The issue of protection of plant varieties generally mirrors the debate on
trade barriers created from the lack of intellectual property rights—that is, the
lack of intellectual property protection for innovations in plant breeding results in
depriving the property holder of rightful royalties to which they would be entitled
to otherwise. The Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS), signed in 1994 as part of the agreements to be administered by
the WTO, addresses the wider issue of reduction of barriers to international trade
from lack of intellectual property protection.12 As part of that wider system, the
TRIPS Agreement embodies provisions for protection of plants varieties.

While PVP relates directly to the question of intellectual property protection
over innovations in plants, the issue of agricultural subsidies, while lacking such a
relation, bears critical relevance to the ability of nations to derive benefits from the
introduction of an intellectual property regime. Thus, introducing plant-breeding
rights (PBRs) provides only one facet of the analysis concerning the reduction
of distortions to trade. But the discussion of intellectual property rights per se
remains futile if divorced from the realities of the marketplace, which ultimately
dictate the feasibility of the PVP regime.

While negotiations at the WTO have dealt with each of these issues indi-
vidually, members cannot afford to ignore the combined effect of these policies
on their agricultural trade. Thus, instead of dealing with intellectual property
rights in exclusion, this chapter discusses how the WTO agreements work in
tandem on trade relating to agricultural commodities. It highlights the interplay
between intellectual property rights and other forces that affect the fulfillment of
the proposed benefits from introducing such rights.

The chapter begins by discussing the WTO provisions relating to each of
the agricultural trade barriers. It uses the subsidies issue to provide a contextual
understanding of the larger market as it relates to international agricultural trade.
It then outlines the concerns arising from a lack of PBRs, followed by an analysis
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of the interaction between these two barriers on agricultural trade. In doing so, the
chapter seeks to measure the WTO’s ability to accomplish its objective of working
toward the benefits of developing countries by using the narrow yardstick of how
the organization handles issues relating to barriers that affect trade in agriculture.

AGRICULTURAL SUBSIDIES

Subsidies as a Trade Barrier

Government restrictions on international trade are imposed as taxes, duties,
or subsidies. The word subsidy, in the agricultural context, encompasses any
financial benefit that supports the income of farmers or the price of agricultural
goods. Subsidies can be made either as a financial allocation by a government
directly, or they may be allotted indirectly by any public body—whether they are
transferred directly or through programs such as grants, loans, equity infusion, or
loan and other guarantees that promise a financial benefit.13 Alternately, subsidies
can be a financial benefit conferred either by writing off a debt, including tax
credits, or by providing infrastructure and other indirect benefits.14 Thus, the
term subsidy refers to any financial support that a government provides to offset or
balance the losses that farmers and traders may suffer in the market of agricultural
commodities.

In effect, subsidies mitigate or offset losses by supporting either the income
of farmers or the price of the commodities they produce. For example, the
Government of Timbatu may agree to subsidize individual rice farmers up to
a minimum income of $5,000 per annum for the sale of rice. The government
subsidy compensates the difference between expected income of $5,000 and
the actual income that the farmer earns. Therefore, a farmer earning $1,000
will be eligible for a subsidy of $4,000 from the government. In the alternative,
government subsidies may support shortfalls in commodity prices. If, for example,
the Timbatu Government above subsidizes rice farmers up to $5 per unit, the
subsidy compensates the difference between the actual sale price per unit and
the expected sale price of $5. If the farmer sells rice at $1 per unit, then the
government will compensate the farmer with $4 for each unit sold. In the same
manner, the government may also pay the farmer $5 for each unit of unsold
rice. Similarly, governments may also specifically limit subsidies to designated
geographic regions. Although all support programs work on the basic principle
of insulating farmers from the risks of the market, the commonly found trade
distorting subsidies are typically more sophisticated than the examples above.
Such subsidies are fashioned in the form of government crop insurance, tax
credits to promote the export of specific commodities, incentives to encourage
the cultivation of specific crops, or loan guarantees to offset profits from lack of
sales. Some governments may provide subsidies in the form of fiscal incentives
like tax credits, or they may be allotted as goods and services other than general
infrastructure.
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The cushioning effect of agricultural subsidies induces farmers to produce
the subsidized commodity, thereby leading to overproduction. The surplus from
the excess production consequently drives down the general market price. Thus,
by largely eliminating the risks from the market by ensuring a certain percentage
of returns to the farmers, subsidies cause trade barriers. First, subsidies of an
exporting country hurt the domestic industry of the importing country.15 As an
illustration, suppose Timbatu, a country where the cost of production of wheat
is a high $8 per unit, compensates its wheat exporters up to $5 per unit of wheat
sold. Timbatu exports wheat to Utopia, where owing to the cost of production,
farmers cannot break even unless they sell wheat at $4 per unit cost. Timbatu’s
farmers and exporters can price their wheat anywhere between $3 and $3.99 per
unit and still profit from Utopia’s market despite cost of production being higher
in Timbatu. Understandably, consumers in Utopia would prefer the imported
wheat available at lower cost. Timbatu’s artificially lowered prices thereby unfairly
affect the sales of Utopia’s farmers, even though the cost of production is lower
in Utopia.

Second, subsidies affect the ability of rival exporters from nonsubsidizing
countries to compete in other markets.16 In the example above, farmers from
Pragnolia, a wheat exporting country that does not offer subsidies, cannot import
to Utopia unless their cost of production is around $3 or less. Even if the fair
international price of wheat per unit is $6, given the government’s direct subsidy
program, farmers from Timbatu can export wheat at a price of less than $6 per
unit (for as low as $3 per unit) to create an artificial demand for their wheat. The
immediate effect of such artificial price reduction will be felt by farmers from
countries like Pragnolia intending to export to a country that imports from Tim-
batu. Notably, Pragnolia is prevented from competing fairly in the international
market because its wheat, even if fairly priced, will be expensive both in Utopia’s
market and in the international market. In fact, Pragnolia’s local market can also
be flooded with the low-priced Timbatu wheat, thus displacing its farmers from
wheat production. Pragnolia’s economy, if dependent on wheat exports, would
suffer because of Timbatu’s subsidies. Hence, Timbatu’s subsidies prevent farm-
ers in other nations from fairly accessing the market without sustaining a loss
until their own nations are able to match the artificially lowered prices. The only
way Pragnolia’s farmers can compete with Timbatu’s farmers is if the Pragnolian
government matches the Timbatu subsidies, thus starting a vicious cycle.

The consequence of the resulting cycle is that: On the one hand, the lowered
cost of Timbatu wheat creates an artificial demand in the international market,
which forces other producers to bring down their price either by seeking national
subsidies or by selling at a loss. On the other hand, the subsidies, by insulating
farmers from the risks of the market, gradually encourage overproduction of wheat
in Timbatu. Excess supply of wheat in the international market drives the prices
down further, affecting overall agricultural trade in the commodity. In order to
remain competitive in the international market, in the example above, Timbatu’s
farmers must further reduce the price of wheat, and in turn, seek greater export
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subsidies. Consequently, as prices decline, subsidizing governments are forced
not only to maintain but to increase their rate of subsidies. Slowly, the decline
of prices in the export market results in subsidies generating the third important
barrier to trade by causing the international price of the commodity to plunge
below local market price. Related to the example above, subsidies will ultimately
cause the export price of Timbatu wheat per unit to be lower than the price of
the same quantity of wheat in the local Timbatu market.

Subsidy Leading to Dumping

When a product’s export price is below the sale price of the commodity in the
national market, the seller is said to have dumped the product.17 That is, when the
unit price of wheat in Timbatu, at $10 locally, is more than the price in the rest
of the world, Timbatu’s farmers have dumped their goods in the export market.
Government export subsidies inevitably cause sellers from the subsidizing nations
to dump their goods in other countries. A market where overproduction results in
excess supply leads to farmers or exporters selling at a lowered price in the inter-
national market to seek compensation from the export subsidies. Since the cost
of the dumped goods is lower than the fair market price, dumping directly affects
traders of the same commodity in the nonsubsidizing countries that are unable
to match the subsidies. The artificially lowered prices distort domestic and world
prices of that commodity, and affect farmers and traders of the commodity on a
global scale. In the example above, the wheat dumped by Timbatu’s farmers affect
the marketability of the native wheat. That is, when Timbatu farmers sell their
commodities at a lower price in the international market, other countries procure
these commodities for their local use. Less expensive foreign wheat floods the
markets of wheat importers like Utopia and other wheat producers like Pragnolia
because it is cheaper than their own domestic wheat. Thus, dumping directly
affects the livelihood of farmers, which in turn affects the economies of agrar-
ian countries (nations with economies predominantly dependant on agriculture)
where farmers comprise a sizable section of the population.

The drastic consequences of the national export subsidies of a country are
felt by unrelated agrarian economies that are unable to match the incentives
doled out by the subsidizing nations. Agrarian economies suffer because of the
inability of farmers to make the expected returns despite the fact that consumers
may benefit from the lowered prices. Fundamentally, dumping forecloses access
to local as well as export markets for farmers in developing countries.18 Further,
in driving developing country farmers out of their local markets, dumping shrinks
the rural economy.19 A study by the Institute for Agriculture and Trade Policy
reports widespread dumping by developed nations. For example, in 2003, the
study outlines that wheat from the United States was exported at 28 percent
below cost of production, soybean at 10 percent below cost of production, cotton
at 47 percent below cost of production and rice at 26 percent below cost of
production.20
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Unfortunately, since dumping is the consequence of the actions of individ-
ual actors, including farm producers and corporations, rather than governments
themselves, the WTO’s authority to regulate is minimal. The WTO deals with
governments, and therefore, the only way the WTO can deal with dumping is by
requiring the subsidizing country to reduce or eliminate the subsidy, provided
the complaining country can prove injury or serious prejudice to its economy.
Even though the burden may be high, this possibility of relief from dumping
resulting from subsidies is paramount. Indeed, even those economists who argue
that consumers in poorer countries benefit from dumped goods still conclude
that subsidies are innately harmful.21

Assuming arguendo that the WTO may at some point deal effectively with
agricultural subsidies and dumping, the organization still lacks the vision to
manage the consequences that food importers will face. That is, when subsidies
are actually lowered or dumping reduced, the prices of commodities that were
previously dumped would raise affecting consumers in some food importing
nations. Even countries that will benefit as food exporters may face short term
increase in prices as they switch to becoming a food exporter.22 As many as forty-
five least developed countries (LDCs), out of forty-nine, are net food importers,
and as many as thirty-three LDCs are net importers of all agricultural products
together.23 While it is unfortunate that the WTO has been unable to effectively
reduce subsidies, the greater tragedy is that the institution lacks a viable plan
to help nations from the immediate after effects of reduction of subsidies for
food importing nations. The only effort so far to address the issue is a special
Ministerial Declaration setting out objectives and measures for the provision
of food aid for agricultural development in import dependent countries.24 The
Declaration seeks to establish a “Committee on Food Aid” to initiate “negotiations
to establish a level of food aid commitments sufficient to meet the legitimate needs
of developing countries during the reform program,” and to solicit developed
country members to provide technical and financial assistance.25 Additionally, the
Declaration looks to the possibility of assistance from the International Monetary
Fund and the World Bank to finance commercial food imports. At the core, the
proposed solutions lack concomitant obligations, with the possibility of success
dependent entirely upon either the negotiating skills of nations with the least
bargaining power or, on the benevolence of richer nations.26

The WTO lacks a long-term vision to cope with the food security issues of
poorer nations because it harbors the institutional belief that its objectives of
lowering trade barriers would be achieved in the unlikely event that subsidies
are reduced. Other than offering possible solution options in the Ministerial
Declaration, the WTO leaves the governments of the least developed countries
to handle the actual security of their food supplies. While economists like Jagdish
Bhagwati dismiss the matter on the grounds that poor nations are paying the price
for decades of “not [being] interested in agricultural development,”27 others, like
Devinder Sharma, point out that “[g]ood economics would surely aim at pulling
these countries out,” rather than merely placing the blame on them.28 Despite
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the significance of the immediate consequences of reduction of subsidies on food
importing nations, the issue is only one facet of the larger question of how the
WTO will achieve its objectives in dealing with agricultural subsidies.

The Agreement on Subsidies and Countervailing Measures

Two agreements, the Agreement on Subsidies and Countervailing Mea-
sures (SCM Agreement)29 and the Agreement on Agriculture (AOA),30 were
negotiated at the 1994 Uruguay Round with the understanding that a reduc-
tion of trade barriers in agricultural commodities will improve the economies of
developing nations. The SCM Agreement deals with the spectrumwide issue of
subsidies and counteractions to them in all areas of trade, including agriculture.31

The AOA deals specifically with support programs and subsidies for agricultural
commodities.32

The SCM Agreement was negotiated to streamline subsidies and other sup-
port systems across all areas of trade, and to regulate national counteractions
against subsidies.33 The Agreement states that subsidies which are specific to
certain enterprises, and which operate to the exclusion of others, cause barriers
to international trade.34 These specific subsidies are classified by the agreement
as nonactionable, actionable, and prohibited.

Nonactionable subsidies are those that are not specific, or when specific,
are meant for purposes like research related activities.35 Prohibited subsidies
are those that are contingent upon either export performance or the use of
domestic products over imported goods.36 Such subsidies are prohibited by the
SCM Agreement because they are specifically designed to distort international
trade, and as a consequence, are likely to hurt the trade of other countries.37

Subsidies with the potential to injure or seriously prejudice the domestic industry
of another WTO member or affect the benefits accruing to other members
are termed as “actionable.”38 Actionable subsidies are not explicitly prohibited,
but instead, are subject to permissible countervailing actions by the affected
country.39 Alternately, the affected members can use the WTO dispute settlement
process to seek “withdrawal of the subsidy or the removal of its adverse effects”
through the WTO dispute settlement process.40 In order for action to be taken
either by the complaining member or the WTO itself, the affected country must
conduct its own investigation and prove that the subsidy has caused serious
prejudice to its interests.41 Such prejudice can be proven by showing evidence
of injury to a domestic industry, adverse effects on local or international markets,
or nullification or impairment of expected benefits from the trading system.42

Agreement on Agriculture

Agricultural subsidies are also subject to the terms of the AOA. Negotiated
under the auspices of the WTO, the objective of the AOA is to “establish a fair
and market-oriented agricultural trading system.”43 Reducing agricultural support
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protections was the chosen method to establish such a fair trading system.44 In
doing so, WTO members specifically agreed to take into account the “needs and
conditions of developing country [m]embers” to structure an equitable reform
programme “having regard to non-trade concerns, including food security and
the need to protect the environment; having regard to the agreement that special
and differential treatment for developing countries is an integral element of the
negotiations.”45 In annex 1 of the AOA, the Agreement discusses the measure of
annual support that each member can provide for specific products.46 Essentially,
the Agreement outlines the extent of concessions, the commitments of members
to reduce or streamline agricultural support programs for domestic and export
markets, and the concessions geared toward enabling market access.47

The AOA divides domestic support programs into three categories. “Green
box” programs are the equivalent of the nonactionable subsidies,48 and consist of
programs that serve national objectives without distorting international trade.49

Listed in annex 2 of the AOA, the nonactionable green box programs include
those that cater to food aid, decoupled payments (payments that are not linked to
production commitments), measures to improve research, quality, and inspection
of food, general infrastructure allotments, rural development plans, programs for
promoting the environment, and campaigns that foster regional assistance.50

Both developing and developed nations can take advantage of the green box
programs.51

Following green box programs are “blue box” subsidies, which include
production-limiting programs. Blue box subsidies also encompass developmental
measures in poorer countries and de minimis support programs that are exempt
from reduction commitments under article 6 of the AOA.52 De minimis support
programs are those where the support for the product does not exceed 5 percent
of the total value of production for developed and 10 percent for developing
nations.53

Lastly, the trade distorting subsidies subject to reduction commitments are
the “amber box” programs. Export subsidies, product-specific subsidies provided
for producers of basic agricultural product, and non-product-specific support
provided in favor of agricultural producers in general fall within this category if
they do not qualify under the guidelines of the green or blue box programs.54

WTO members employing nonexempt subsidies become subject to a maximum
level beyond which these support programs cannot exceed. Subsidies that exceed
maximum allowable levels become known as “red box,” or forbidden programs.
Developed country members utilizing amber box subsidies agreed to reduce
their base period support by 21 percent over six years, while developing country
members pledged to reduce their use by 13 percent over ten years.55

Due Restraint and Peace Clause

The highlight of the AOA, termed the “peace clause,” set out to “reduce the
likelihood of disputes or challenges on agricultural subsidies over a period of nine
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years.”56 Detailed under article 13 of the AOA, the peace clause advocates due
restraint during the implementation period, which extends to nine years from
1995.57

The peace clause protects green box subsidies fully. Specifically, the clause
provides that during the implementation period, green box domestic support
measures cannot be subject to any countervailing action or other subsidy action
under the SCM Agreement, nor can actions based on nonviolating nullification
or impairment of tariff concessions be undertaken under the GATT.58 Similarly,
members are advised to show due restraint against initiating a countervailing
duty investigation, beginning a nonviolation nullification, or impairing blue box
domestic support measures. Moreover, subsidies supporting specific commodities
are exempt from countervailing duty investigation by virtue of the peace clause,
provided that the extent of support does not exceed 1992 levels.59 WTO members
are also required to exercise due restraint in bringing any countervailing measures
investigation against export subsidies falling within either the prohibited red box
category or the actionable blue box subsidies.60 As long as the domestic red and
blue box subsidies provided to individual products does not exceed the support
levels provided in 1992, these measures are exempt from other subsidy action,
nullification, or impairment action.61 Article 13 of the AOA, by protecting the
subsidizing members against any actions by the affected countries, legitimizes
support programs otherwise prohibited under the SCM Agreement for a period
of nine years.62

The peace clause expired at the end of 2004. With the expiration of the peace
clause, countries had to negotiate toward fulfilling their commitments to reduce
agricultural subsidies. Although the first set of negotiation modalities for a phased
reduction of subsidies began in 2000, to date, no consensus in implementation
has been reached, largely because richer nations, fearing political consequences,
have refused to agree to any meaningful reductions in commitments. Members
had a stalemate at the Fifth WTO Ministerial Conference in Cancun in 2003,
where developing countries refused to move further unless the agriculture issue
is resolved.63 Even so, the WTO members returned for negotiations at the Sixth
Ministerial Conference in Hong Kong, and decided to agree on modalities with
respect to indirect subsidies like export credit guarantees by April 2006,64 which
is now yet another deadline that has passed without any commitments from the
developed nations.

Developed nations want the developing nations to take the first step in
reducing subsidies, while developing nations feel that they have already exhib-
ited their commitment to the WTO by introducing TRIPS related measures.
Meanwhile, developed nations continue to heavily subsidize agriculture to the
detriment of the farmers of the developing nations. Developed nations, including
the United States, spend an estimated $300 billion per annum in subsidies.65

The total amount of agricultural subsidies in developed countries represents
approximately the gross national product of all of sub-Saharan Africa,66 or six
times the current annual level of development assistance that developed nations
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provide to poor countries.67 Developed nation subsidies affect $40 billion worth
of net agricultural exports per annum from developing countries.68 In 1997, the
loss to developing countries from agricultural subsidies of the developed nations
amounted to $24 billion.69 Annually, Latin America and the Caribbean alone lose
$8.3 billion from loss of agricultural trade.70 Asia’s loss per annum is estimated at
$6.6 billion, and sub-Saharan Africa’s at $2 billion.71

Elimination of the subsidies of developed nations would triple net agricul-
tural trade in developing countries. The estimated gain to all countries, both
developed and developing, would be approximately $100 billion if subsidies and
tariffs in developed countries were eliminated.72 Furthermore, poorer nations,
which typically borrow from institutions like the World Bank, are encouraged
to eliminate subsidies as a precondition to release of funds. For example, In-
dia has reduced its subsidies to an annual sum of $1 billion for its 110 million
landholders, equivalent to just $9 per year per farm.73 International institutions,
however, lack the influence in developed nations to compel similar or corre-
sponding measures.74 Thus, the United States and the European Union have,
during the same period, managed to either maintain or increase their level of
subsidies, thereby adding to the distortion in the international market.75

Meanwhile, as nations stand off on the issue, dumping directly resulting from
the subsidies of richer nations continues to devastate poorer nations. For example,
Oxfam reports that EU subsidies have caused a decline in world sugar prices by 17
percent, which disproportionately affects smaller nations like Mozambique that
would otherwise have benefited from the export revenues.76 India, the world’s
largest dairy producer, does not benefit proportionally from its dairy production,
since the EU subsidizes up to 60 percent of the world market price for whole
milk powder and 136 percent of the international price of butter.77

The TRIPS Effect

In stark contrast to this background of broken timetables, the WTO has largely
been successful in implementing the TRIPS requirements. Considering that the
TRIPS provisions largely benefited developed nations, the due restraint advocated
in article 13 of the AOA78 per se sounds lame, and serves to corrode the legitimacy
and impartiality of the WTO process.79 Theoretically, the implementation period
under the AOA for developed nations was six years from 1995, while developing
nations had an additional four years to reduce support programs.80

Practically, however, developed nations were protected against any actions
for a period of nine years by virtue of the peace clause, which essentially meant
that the avowed objective of providing special treatment to developing nations
was a mere one year. Thus, article 13 of the AOA stands as a reflection of the
utter inability and impotence of the WTO system to treat parties in a manner that
fairly accounts for the levels of economic development. The developed nations’
annual subsidies of $300 billion typify the grossly imbalanced international trade
in agricultural commodities.81 Even as the WTO website touts the benefits of
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eliminating subsidies in developing countries, the organization ignores inconve-
nient truths about the global market, including the fact that poorer economies
will accrue the most benefits if developed nations streamline their subsidies.82

Unfortunately, it is this inability to deal with the entrenched economies of pow-
erful countries that has resulted in lingering questions about the capability of the
WTO to reduce trade barriers fairly.

Other issues also have a bearing on how subsidies affect poorer nations. Most
developing nations have transitioned and moved to a patent system after the end
of 2005.83 The biggest impact of the transition is that developing countries will
be unable to manufacture low-cost generic versions of patented pharmaceuticals.
The cost of what is considered a cheap medication in the West is higher than the
per capita income in most developing nations and well over the per capita income
in any of the least developed nations.84 Consequently, developing countries either
have to declare several diseases as triggering a national emergency under the Doha
Declaration, which in turn could lead to the WTO dispute settlement process,
or they must find funding to create access to medication.85

Ugandan President Yoweri Museveni captured the frustration of developing
nations poignantly when he declared, “if there were no agricultural subsidies
[in America and Europe] we would earn enough money to buy all the drugs
we want.”86 One way to create more income earning capacity in developing
countries is to liberalize farm trading, which would benefit huge numbers of
farmers in these nations, where large populations are dependant on agriculture.

Meanwhile, as part of adopting TRIPS, most nations have also adopted “plant
breeder’s rights” at the end of 2005.87 Introducing intellectual property rights in
plants creates an opportunity to improve production by procuring hybrid varieties.
While hybrid varieties are subject to the monopoly privilege of intellectual prop-
erty rights, the provisions for plant variety protection were introduced with the
understanding that hybrids could result in higher yields. Nevertheless, if markets
remain distorted by agricultural subsidies, even with higher yields, developing
nations will still be dumped out of international and national markets. Thus,
freeing the trade barriers in agriculture could go a long way in restoring the
credibility of the WTO as a fair and equitable forum.

PLANT VARIETY PROTECTION

Plant variety protection is the process of recognizing innovations in plant
breeding by vesting monopoly rights on the plant breeder. The Wikipedia defines
plant breeding as the “purposeful manipulation of plant species in order to create
desired genotypes (genetic makeup) and phenotypes (structure and constitution)
by different scientific processes.”88 Plant breeding per se is akin to the process of
evolution, wherein human beings have experimented for centuries to produce
plants with traits that best serve human needs.89 In modern times, plant breeding
is practiced with specific objectives of either introducing or eliminating traits
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that increase resistance to weather, pests, and which improve productivity of the
resulting hybrid.

The hybrids’ ability to eliminate traditional deficiencies in agriculture re-
duces unpredictability in farming. Farmers benefit from the increased yield of
the improved varieties, while consumers benefit from the resulting diversity of
plant breeds. The immense advantages of hybrids, both in terms of marketability
and predictability of the yield, bear the greatest promise of eradicating global
food insecurity. Viewed in the context of the developing world’s lack of access
to sufficient food, the hybrids could potentially serve to alleviate hunger by in-
creasing food production.90 Despite these benefits, the introduction of PBRs was
one of the most contentious issues of the Uruguay negotiations. The following
Section highlights the ramification surrounding the issue of PBRs and views it in
the context of barriers from agricultural subsidies.

History of Plant Breeding

Historically, the idea of plant breeders’ rights was conceived and furthered by
the industry in the early 1900s.91 The first known bill to protect breeders’ rights
was introduced in the United States in 1904.92 Similarly, there was an attempt in
1911 to introduce plant variety protection in France, but the attempt failed.93

During that time, in 1919, the United Kingdom’s Patents and Designs
Amendment Act reflected the general sentiment in Europe of restricting
patentability of substances relating to food.94 The Sargant Committee Report
explained the reasons for restricting patenting of food substances by stating:95

[D]uring the war it became apparent that Great Britain was suffering from a
lack of medicine and drugs, many of which were the subject of patent rights in
this country. On the other hand, it was found that in many European countries
(e.g., France, Germany and Switzerland) such substances were not capable of
protection under the patent laws of those countries. In this state of things it was
considered expedient to modify to some extent the monopoly consequent on
the existence of patent rights in regard to such substances.96

Although the term “such substances” above refers to patents on drugs and medica-
tions, several European countries shared the underlying logic of this sentiment,
and expanded the restrictions on protecting food related innovations by prod-
uct patents.97 Similar objections prevailed against protection of plant varieties to
prevent monopolization over food.98

It is likely that the plant breeding industry found the fear over food scarcity
to be the appropriate juncture to lobby for more market power.99 These efforts
led to the establishment of several private seed research and testing stations.100

Consequently, in the 1920s and 1930s, several countries attempted to introduce
seed certification systems.101 For instance, Czechoslovakia introduced the Law
on Recognition of the Originality of Types, Seeds and Seedlings in 1921.102 In
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1930, Germany introduced the Seed and Seedlings Law,103 embodying language
closely resembling the 1961 International Union for the Protection of New Va-
rieties of Plants (UPOV) Convention.104 Although the legislation failed, it laid
the foundation for substantial debate in Germany on the issue of plant breeding
rights, including protection by patents.105

At the exact same time, in 1930, the Townsend-Purnell Act (Plant Patent Act)
introduced plant breeders’ rights in the United States, but it confined protection
to asexually reproduced varieties.106 The legislation, which was extensively used
by the American fruit tree breeders, set the platform for further protection of
plant varieties in the United States.107 In 2000, the Plant Variety Protection Act
(PVPA) introduced protection for sexually reproduced plant varieties.108 In 2001,
the U.S. Supreme Court specifically allowed utility patent protection for species
protected under the sui generis form of PVPA protection.109 Thus, the United
States has remained the forerunner in safeguarding breeders’ rights by invoking
various forms of protections including by both trade secret law and the law of
contracts.110

Over the years, breeders have enjoyed increasing protection for their innova-
tions. During the twenty-year term of protection, breeders enjoy extensive rights,
including the right to privileged pricing over the seeds, and the prevention of
“brown bagging,” or the replanting of protected seeds, which forces farmers to
buy the seeds every year. The protection regime has changed the contours of the
industry within the developed nations by privatizing agriculture. Furthermore,
private investment in agricultural research has even resulted in “seed wars,” dis-
cussed in depth in Professor Keith Aoki’s chapter in the patent volume. As a result,
multinational conglomerates, rather than small farmers, dominate the agricul-
tural sector of the developed nations. Therefore, it has been the breeders’ lobby
that has alerted the developed nations to the trade barriers that arise from lack
of plant variety protection in the third world. Breeders allege that when farmers
in developing nations infringe upon protected varieties by brown bagging, they
deny them the rightful royalties associated with the market.

Concerns of Developing Nations

At Uruguay, the developed nations touted PBRs on the grounds that increased
agricultural research can benefit the food shortage issues of developing nations by
improving production. In advocating PBRs, the TRIPS objective was to increase
innovation in plant breeding through private investments. Developing nations,
however, had two major concerns, being the feasibility of a plant protection
regime in developing nations, and the corollary effect of a PBR regime on biodi-
versity protection issues addressed in the Convention on Biological Diversity.111

The concern over hastily introducing PBRs was prompted by the reality that
the agricultural sector in developing nations operates differently in comparison
with the counterpart in developed nations, owing to smaller land holdings and
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labor-intensive agricultural practices.112 These distinctions result in the preva-
lence of subsistence farming over farming for commercial export. Typically,
farmers and traders from developing nations are considered to lack the ability to
transition into a sophisticated market with players operating at different levels. In
lay terms, small farms, minimal profits, and widespread illiteracy constrain these
farmers’ ability to navigate through the sophisticated licenses that characterize a
protected regime.

Unfortunately, these differences in agricultural production result in devel-
oping nations facing a host of unique issues. Unlike the developed nations,
agricultural output bears a close nexus to the economic conditions in developing
nations. Indeed, the majority of the population in poorer countries depends on
agriculture. Furthermore, most developing countries already face welfare issues
on a scale unknown in the developed world. Thrusting a sophisticated system
into this environment could lead to further degradation of the agricultural popu-
lation. Hence, the potential for destabilization of their economies has rendered
poorer nations skeptical about introducing any policy that might adversely affect
agriculture.

Regrettably, there are few studies focusing on the effects of PBRs on develop-
ing nations. Poorer countries posit that lack of adequate research deprives them
of information on the potential impact and socioeconomic effects of privatizing
agriculture. Likewise, developing countries emphasize that the lack of specific
studies has denied them the benefit of being pro-actively equipped to tackle is-
sues that may result from introducing PBRs. For example, the introduction of the
“Green Revolution,” a movement to increase the yield per acre of certain crops
like rice and wheat, fulfilled the promise of high yielding varieties.113 It resulted,
however, in other social issues for developing nations. Studies conducted after the
Green Revolution indicate the prevalence of social issues from landlords deriv-
ing more benefits than the peasants.114 Furthermore, small-scale farms suffered a
variety of economic and social woes, including lower wages, displacement from
the land, loss of employment, and higher rents.115 The studies also discovered
a bias in the diffusion of improved varieties, which resulted in huge benefits to
the large-scale farmers and meager benefits to the small-scale farmers.116 As a
consequence, small-scale farmers received a disproportionately small share of the
benefits from the new technology.

The possible negative social connotations of the Green Revolution were un-
known prior to its introduction because of the lack of nation-specific studies in
the developing world. Generally, the proponents of PBRs assume or assert that
developing nations will benefit from their introduction simply because devel-
oped nations have benefited. Despite this rhetoric, models that have worked in
developed nations do not necessarily enjoy equal success in the vastly different
market models of the developing and least developed nations.

Further, developing nations remain unwilling to disrupt programs that pro-
vide for innovative plant breeding through government-funded public institu-
tions. Current publicly funded research activities concentrate on staple food
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crops, rather than on consumer-oriented research to achieve national goals such
as access to food and the eradication of poverty. Private research and development
(R&D) investments tend to cater to consumer foods rather than staple foods, be-
cause private investors will not benefit from PBRs unless the research is directed
toward crops with the greatest profit potential. In addition, developing nations
emphasize that private support could unduly influence a public R&D agenda. A
shift in the goals of agricultural research may not cater to the welfare necessities of
developing nations, even if agricultural production increases. Specifically, public
research programs could be disproportionately leveraged toward private industry
goals, rather than toward the broader interests of farmers or consumers.117

In any case, developing nations remain skeptical of PBRs’ ability to singu-
larly result in increased investments in food. Western economic studies, like the
Butler and Marion report, concede that the resulting privatization from intro-
ducing PBRs cannot singularly trigger an increased R&D investment.118 Other
studies have determined that R&D investments in agriculture depend on fac-
tors extraneous to breeding, like profitability of crops, market size, and capital
intensiveness.119 Independent of other factors like fluctuation of supply and de-
mand (e.g., changing acreage and increasing crop profitability), improvements in
breeding techniques, and the use of computer-based systems for information pro-
cessing and monitoring, studies remain inconclusive as to whether PBRs alone
can contribute to agricultural investments.120 Developing nations, therefore, un-
derscore that internationally harmonized PBR regimes, if introduced, should
incorporate flexibilities to balance local welfare issues.

International Obligations for Plant Variety Protection

In appreciation of the differences of WTO members’ opinions on the PBRs
issue, article 27(3)(b) of TRIPS states that “members shall provide for the pro-
tection of plant varieties either by patents or by an effective sui generis system or
by any combination thereof.”121 The minimum requirement of the article is for
members to effectively protect plant varieties. TRIPS does not set any substantive
standards for such protection, but merely requires members to provide any one
of the three broad forms of the outlined protections, whether it be patents, a
sui generis mechanism, or a combination of both patents and the sui generis
mechanism.122 The plant varieties protection provision is unique, considering
that TRIPS generally establishes minimum standards of protection. In effect,
article 27(3) deviates from the other provisions of TRIPS in not harmonizing
the plant variety regime. Harmonization requires a certain degree of uniformity
that would be impossible to achieve considering the flexibility fashioned into the
article. The flexibility in article 27(3) is meant to accommodate national priori-
ties in protecting plant varieties by allowing members the luxury of determining
appropriate national plant variety protection regime.123 Countries that question
the assertions of developed nations on the benefits of PBRs, or, alternatively,
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the applicability of studies conducted in other countries, can tailor a protection
regime for plant varieties on the basis of national requirements.

Additional flexibility in the article 27(3) language can be found in the use
of the expression “an” effective sui generis system, as opposed to “the” effective
system. The language implicitly allows nations to determine the type of sui
generis system they will promulgate to protect plants.124 Allowing members the
choice of a sui generis system of protection provides the opportunity to promote
innovative plant breeding while simultaneously preserving genetic biodiversity
and traditional forms of farming.

Further, TRIPS implies effective protection of all plant varieties in leaving
the term “plant variety” undefined. Overall, the TRIPS requirements for plant
variety protection can be satisfied if the national system for plant variety protection
possesses characteristics that generally apply for protecting real property. In broad
terms, the ability to identify and protect creativity in plant breeding while also
accommodating national goals forms the foundation of any effective protection
regime for plants.125

Sui Generis System

Broadly, a sui generis system refers to an alternate model of protection cre-
ated outside the prevailing intellectual property regime. The term sui generis
means “special, unique or interpretative.”126 The option of incorporating a sui
generis system was introduced specifically to enable developing nations to tailor
their own regime. Partly, the idea of a sui generis system was introduced in the
Uruguay negotiations because the EU was opposed to introducing a plant patent,
whereas the United States and Japan favored protecting plants using patents.
The EU protects plant varieties using a sui generis form of protection under
the European Patent Directive on Biotechnology.127 Internationally, the UPOV
Convention is another sui generis model based on the European regime for plant
protection.128

Historically, the Convention developed out of a particular interest to develop
seed trade and to promote “equity between breeders, authors and inventors.”129

At the invitation of the French government, twelve Western European nations
reached an agreement to specifically promote seed trade.130 Further, the signatory
nations envisioned the protection of breeders’ rights as a means to prevent mo-
nopolization of new plant varieties.131 The resulting UPOV Convention of 1961
was later subject to two major revisions, one in 1978, and another in 1991, each
of which has increased the scope of breeder’s rights, as detailed below.132 Devel-
oped nations, particularly the United States, promote UPOV as the choice sui
generis system.133 Although TRIPS carefully avoids harmonizing the plant patent
regime, the bargaining strength of the developed nations may have influenced
the 1991 Position Paper of the UPOV Convention, based on an Intervention in
the Council for TRIPS,134 to boldly declare that
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international harmonization in the protection of new varieties of plants is essen-
tial. The introduction of a system which differs significantly from the harmonized
approach based on the UPOV Convention will raise questions with regard to
the implementation of the TRIPS Agreement . . . Should a country introduce
a system not compatible with the internationally harmonized system based on
the UPOV Convention, this might result in barriers to trade and the transfer of
technology.135

Even so, developing countries refuse to treat UPOV as either a mandatory or
a model sui generis system. They base their repudiation on the belief that the
UPOV is biased in favor of the commercial interests of industrial breeders and
that the UPOV promotes genetic uniformity in agriculture.136

An Introduction to UPOV

Eligibility. UPOV vests breeders’ rights on uniform and stable varieties
that are new and distinct.137 A variety that is sufficiently uniform in its relevant
characteristics fulfills the uniformity requirement,138 while stability is satisfied
so long as the relevant characteristics are not altered by propagation.139 Article
6 of UPOV deems a variety as “new,” provided that, “at the date of filing of
the application for a breeder’s right, propagating or harvested material of the
variety has not been sold or otherwise disposed of to others, by or with the consent
of the breeder, for purposes of exploitation of the variety.”140 Thus, novelty is
determined solely by prior sale or disposal of the application material. Public
knowledge does not preclude classifying a variety is new. Similarly, plants already
cultivated, or those discussed either in reference collections or in publications
can still qualify as new varieties. To that extent, varieties already known may still
become eligible for protection by clearing the novelty standard. A commonly
cultivated plant in remote parts of the world can be deemed “novel,” provided it
has never been disposed of or sold.

For example, the Tulsi plant is a commonly found herb in India. Owing to its
abundant availability, the Tulsi plant is rarely sold, although it is commonly found
in most backyards. Because of social faiths and beliefs, Tulsi plants and leaves are
also commonly exchanged between people. Nevertheless, under UPOV, Tulsi
may qualify as being novel. The fact that Tulsi is commonly exchanged between
people will not bar the finding of novelty.

A variety fulfilling the novelty test must still be distinctive to be eligible for
protection. Under article 7 of UPOV, a variety is distinct if “it is clearly distinguish-
able from any other variety whose existence is a matter of common knowledge
at the time of filing the application.”141 Distinctiveness is achieved provided the
application material is distinguishable from a “variety whose existence is a matter
of common knowledge” at the time of the application.142 Under article 14 of
UPOV, a variety is “a matter of common knowledge” if it has been the subject “of
an application for the granting of a breeder’s right” or “has been entered in the
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official register of varieties, in any country.”143 Thus, the only feature required
to qualify as distinctive under UPOV is the ability to distinguish from another
variety either entered in the official register or for which an application has been
made.

Surprisingly, common knowledge of the application material does not affect
the distinctiveness of the variety. Thus, application material that is itself a matter
of common knowledge, including by prior registry or application for PBRs, can
nonetheless pass the test of distinctiveness provided the material is distinguishable
from another that is a matter of common knowledge. The fact that the application
material is indistinguishable from well-known or commonly cultivated materials
is also not a bar to distinctiveness. Both commonly cultivated and well-known
varieties that are indistinguishable from other widely known species will continue
to qualify as “distinct” so long as close cousins of the varieties have not themselves
become commonly known by process of registry or by application for breeders’
rights. As a consequence, the distinctiveness requirement in UPOV operates as
a highly diluted version of the novelty and nonobviousness requirements of the
utility patent system.

For instance, the Tulsi plant from the above example will also qualify as
“distinctive” under article 7 of UPOV so long as it is distinguishable from a
variety for which an application has been made or has been entered in the official
register. Tulsi will pass the distinctiveness bar even if it is indistinguishable from
a commonly cultivated and well-known Plant B, provided that no application for
protection or registry has been made for Plant B. In essence, common knowledge,
use, or even cultivation of the application material is not an impediment for
qualifying as “new” and “distinct” under UPOV. Unfortunately, this diluted
definition may result in both well-known varieties and those trivially different
from them being considered distinct.

Interestingly, the criticism that UPOV currently skews in favor of breeders’
rights gains credence considering that the 1961 and 1978 versions of the con-
vention had a broader scope for determining distinctiveness.144 Mirroring the
mandate of the current UPOV text, the 1978 UPOV Convention (UPOV 1978)
also required that the new variety should be “clearly distinguishable by one or
more important characteristics from any other variety whose existence is a matter
of common knowledge.”145 Common knowledge, however, could be established
by “cultivation or marketing already in progress.”146

The perception of the 1991 UPOV Convention (UPOV 1991) being breeder
friendly originated from the elimination of this clause, which had thereto con-
stituted the most reasonable method of proving distinctiveness for nations that
were adopting plant protections for the very first time. The danger with the 1991
version is that in countries that newly introduce plant variety protection regimes,
commonly cultivated uniform and stable varieties of plants can become pro-
tected by clearing the diluted distinctiveness and novelty bar of UPOV 1991.147

In essence, it could result in creating a private domain by drawing from the public
domain.
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Scope of Protection. Viewed in light of its highly diluted eligibility require-
ments, the scope of breeders’ rights under UPOV 1991 is excessive. By virtue of
article 14(5)(a), breeders’ rights extend to both the protected variety and “varieties
not clearly distinguishable” from the protected variety.148 The rights conferred in
the article afford breeders the rights over varieties that are clearly indistinguish-
able from the protected variety, harvested materials and produce made therefrom,
thereby preventing brown bagging by farmers.

Moreover, article 14(5)(b) extends breeders’ rights to “essentially derived
varieties.”149 “Essentially derived varieties” are defined as those that are predom-
inantly derived either from the initial variety, or from another variety that is
predominantly derived from the initial variety and is clearly distinguishable from
the initial variety.150 Consequently, breeders’ rights extend to clearly indistin-
guishable (by virtue of article 14(5)(a)) as well as over clearly distinguishable
(when read with article 14(5)(b)) derivatives of the protected variety.

In essence, once the breeder arrives at a variety, UPOV 1991 rights protect
all the derivatives of that variety, even if they are distinguishable from the initial
protected variety. That is, a breeder’s rights over Fruit X include rights over that
fruit and over clearly indistinguishable and distinguishable varieties or derivatives
of the fruit. Assume, for example, that Farmer, using an allowance for personal
experimentation under article 15, derives Berry Y, which is clearly indistinguish-
able from Fruit X. Then, Farmer derives Pea Z from Berry Y. Even if Pea Z
is clearly distinguishable from both Fruit X and Berry Y, breeders’ rights under
UPOV extend over both Berry Y and Pea Z, since both are derived from Fruit X.
Thus, a breeder can claim rights over the experimented varieties of other farmers
and breeders even if the varieties are clearly distinguishable from the protected
variety.151

The broad scope of breeders’ rights that currently exists under UPOV has
resulted in a correspondingly narrow array of farmers’ rights. Textually, UPOV
1991 circumscribed the rights of farmers by enumerating specific limitations
to their rights. Under UPOV 1991, farmers are prevented from saving seeds
or replanting protected varieties. Furthermore, article 15 limits the ability of
governments to provide for farmers’ rights. According to the article, governments
can provide farmers’ rights only “within reasonable limits and subject to the
safeguarding of the breeder’s legitimate interests.”152 These limitations prevent
governments from making concessions to farmers that would otherwise allow
them to balance welfare with trade. Nowhere is such a balance more important
than in third world countries where farmers generally belong to the poorer societal
classes.

Exceptions to breeders’ rights are detailed in article 15 of UPOV 1991,
which discusses two types of exceptions: compulsory and optional.153 The com-
pulsory exceptions include acts done for private, noncommercial purposes and
experimental purposes. Breeders, however, can override these exceptions by con-
ditioning initial access to the protected variety on forfeiture of these rights. Fur-
thermore, the broad ambit of breeder’s rights result in limiting the scope of the
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experimental use exception.154 The above discussion highlights that breeders’
rights under UPOV 1991 extend to varieties “essentially derived” either from
the initial variety or its first generation.155 Although acts done for experimental
purposes do not amount to infringement, if the experimentation on a protected
variety results in another variety, the breeder (of the protected variety) will obtain
rights over that experimented variety even if it is clearly distinguishable from the
protected variety. Notably, under UPOV 1978, breeders’ rights precluded unau-
thorized production for commercial marketing, offering for sale, or marketing
of protected plant varieties.156 Even so, the treaty seemingly encouraged exper-
imenting around the protected variety by specifying that “[a]uthorisation by the
breeder shall not be required either for the utilization of the variety as an initial
source of variation for the purpose of creating other varieties or for the marketing
of such varieties.”157

Article 17 of UPOV 1991 provides an additional public interest exception.
Unfortunately, the term “public interest” is not defined, nor does the treaty
indicate who determines when “public interest” is affected. Thus, it remains
unclear, whether a welfare issue concerning the detrimental effect on farmers
could qualify as a public interest requirement on its own, especially if a substantial
portion of the population is dependant on agriculture. Nonetheless, determining
the limitations of breeders’ rights and defining “public interest” is critical to
avoiding the maladies that developing nations previously faced with the issue of
pharmaceutical patents. On the basis of obstacles that the pharmaceutical patents
dispute continues to present to developing nations, these nations have a potent
interest in demanding term clarifications under UPOV.158

PBRs in the Context of Agricultural Subsidies

The above discussion provides a perspective on the barriers affecting agri-
cultural trade. The debate on the issues can be appreciated by understanding
the effect on trade from each of these barriers. In 1997, for example, the U.S.
Department of Agriculture’s Economic Research Service (ERS) and Foreign
Agricultural Service (FAS) estimated the cost of foreign trade barriers to U.S.
agricultural exports at $5.8 billion annually.159 This sum included the impact
on U.S. agricultural exports from both foreign agricultural subsidies as well as
from lack of plant variety protection.160 While acknowledging that lack of PBRs
does impact trade, the effect seems miniscule, however, when juxtaposed with
the amount of trade displaced by the $300 billion in subsidies that is distributed
within developed nations.

The effect on trade owing to the lack of PBRs has been minimal for two
reasons. First, subsidies determine whether exports will occur, and so long as
developed nations heavily subsidize their agricultural sectors, they easily displace
both authorized and unauthorized protected varieties from the international
market. Second, private market players do not operate in countries without plant
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variety protection. Even in the few developing nations where such companies are
established, their presence tends to be limited. Hence, the extent of losses from
unauthorized reproduction is minimal.

Arguably, the preceding analysis discounts the international market for lost
exports to the non-PBRs national markets. That is, the non-PBRs nations artifi-
cially prevent the demand in their markets from being reflected in the interna-
tional market, thereby resulting in international trade distortions. Even assuming
optimistically that introducing PBRs could translate into more developing na-
tions markets, any benefits from the PBRs to the developing countries will be
offset by subsidies. Thus, while the breeder may benefit from the new markets,
the WTO objective of benefiting the developing nations will remain unfulfilled.
The bottom line is that creating intellectual property rights will not be beneficial if
the markets remain artificially closed from subsidies. The arguments regarding the
advantages and disadvantages of introducing PBRs remain inconsequential until
negotiations on agricultural subsidies are completed in a manner that compels
developed nations to fulfill their obligations under the WTO agreements. Poorer
nations cannot benefit from agricultural trade unless the subsidies that plague
the markets are either reduced or eliminated.

CONCLUSION

One of the WTO’s biggest failures has been its predisposition for treating all
barriers to trade equally without adequately considering the extent of barriers on
trade. This shortcoming has resulted in the WTO’s inability to deal with agricul-
tural issues that could have benefited the poorer nations by directly promoting
more equal trading partners. Consequently, the WTO has been grossly unjust
to the poorer nations whose real and developmental losses from subsidies easily
overshadow the effects of other barriers to both agricultural and nonagricultural
trade. The WTO has left the uncomfortable impression that its success lies in
removing trade obstacles that are beneficial to the developed world at the cost
of stripping poorer nations of measures that once contributed to welfare in their
respective nations. In terming itself as a negotiation forum for nations, the WTO
has enabled the better negotiators—the developed nations—to get the better of
the poorer nations.161
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